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OPINION

WARDLAW, Circuit Judge: 

Samuel Arellano-Gallegos appeals his 51-month sentence
imposed following his guilty plea to illegal re-entry after
deportation in violation of 8 U.S.C. § 1326(a). Arellano chal-
lenges the waiver provision in his plea agreement, and claims
the district court erred by failing to acknowledge its discretion
to depart downward pursuant to U.S.S.G. § 5K2.0. We have
jurisdiction pursuant to 28 U.S.C. § 1291 and 18 U.S.C.
§ 3742(a)(1), and we reverse.

I.

In his written plea agreement, Arellano agreed to waive his
right to appeal the imposition of sentence upon him. The mag-
istrate judge who took his plea upon consent, see United
States v. Reyna-Tapia, 328 F.3d 1114 (9th Cir. 2003) (en
banc), cert. denied, 72 U.S.L.W. 3242 (U.S. Oct. 6, 2003),
failed to adhere to the requirements of Rule 11 regarding the
waiver of appeal. Rule 11(b)(1)(N) (2002) (formerly Rule
11(c)(6) (1999)) mandates that: 

Before the court accepts a plea of guilty . . . the court
must address the defendant personally in open court.
. . . During this address, the court must inform the
defendant of, and determine that the defendant
understands . . . the terms of any plea-agreement pro-
vision waiving the right to appeal or collaterally
attack the sentence. 

Fed. R. Crim. P. 11(b)(1)(N). 
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The magistrate judge then filed with the district court
“Findings and Recommendation Upon a Plea of Guilty and
District Judge’s Acceptance of Plea of Guilty.” These find-
ings and recommendations again omitted any reference to the
waiver of appeal. The district court nevertheless accepted
Arellano’s plea of guilty by signing the form on October 3,
2000. No mention of the waiver of appeal was ever made in
open court until the time of sentencing on April 25, 2001,
when, in passing, the district court noted that “[t]he record
shows that [Arellano] waived his right to appeal.” 

[1] We conclude that, given these facts, the failure to com-
ply with Rule 11 constituted plain error within the meaning of
United States v. Vonn, 535 U.S. 55, 59 (2002). Neither the
magistrate judge nor the district court ascertained whether
Arellano’s waiver of appeal was knowing and voluntary “be-
fore” the acceptance of the plea, as Rule 11 requires. See also
United States v. Anglin, 215 F.3d 1064, 1068 (9th Cir. 2000)
(“The sole test of a waiver’s validity is whether it was made
knowingly and voluntarily.”). Indeed, unlike in United States
v. Ma, 290 F.3d 1002 (9th Cir. 2002), relied upon by the gov-
ernment, the plea waiver was never mentioned in open court
prior to the acceptance of the plea. In Ma, the government
summarized the appellate waiver in open court. The court
asked Ma’s counsel if what had been presented agreed with
his understanding and if he had discussed these matters with
his client. Defense counsel responded affirmatively. The court
then asked Ma if the summary comported with her under-
standing of the plea agreement, and Ma also responded affir-
matively on the record. Id. at 1004. Thus, in Ma, the judge’s
omission was not plain error, because during the plea collo-
quy and before acceptance of the plea, the government cov-
ered the same ground the court should have, and Ma
affirmatively indicated she agreed with the government’s
summary of the plea agreement. In contrast, here, the magis-
trate judge asked each defendant1 only the general questions

1The magistrate judge took the pleas of two defendants in unrelated
cases simultaneously, which may explain the omission. 
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whether they had read and understood their “five or six-page
plea agreement,” and made no specific reference to the waiver
of the right to appeal the sentence. The sentencing judge’s
comment “The record shows he waived his right to appeal,”
does not satisfy the requirements of Rule 11 either. The sen-
tencing judge neither “address[ed] the defendant personally”
regarding the waiver nor “determine[d] that the defendant
underst[ood]” the meaning of the waiver. And, obviously, the
district court’s casual statement was made some six months
after the plea had been accepted. 

[2] Because this was not a technical violation of Rule 11,
but rather a wholesale omission, and there is nothing else-
where in the record to indicate that Arellano understood the
right to appeal his sentence, his substantial rights were
affected. See United States v. Minore, 292 F.3d 1109, 1118
(9th Cir. 2002), cert. denied, 537 U.S. 1146 (2003) (“[A]
defendant’s substantial rights are affected by Rule 11 error
where the defendant proves that the court’s error was not
minor or technical and that he did not understand the rights
at issue when he entered his guilty plea.”). And, because there
was a “wholesale failure” to comply with Rule 11 or other-
wise ensure that Arellano understood the consequences of
waiving his right to appeal the sentence which had yet to be
imposed, the enforcement of the waiver in these circum-
stances would seriously affect the fairness, integrity and pub-
lic reputation of our plea proceedings. See United States v.
Pena, 314 F.3d 1152, 1158 (9th Cir. 2003). 

II.

[3] Arellano argues the district court erred by failing to
acknowledge its authority to depart downward pursuant to
U.S.S.G. § 5K2.0. See United States v. Koon, 518 U.S. 81, 92
(1996) (noting that district courts have statutory authority to
depart from the Guidelines); see also United States v. Dickey,
924 F.2d 836, 839 (9th Cir. 1991) (remanding for clarification
where doubt existed as to whether the district court had exer-
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cised its discretion in denying a downward departure). We are
unable to determine on the basis of this record whether Arel-
lano’s claim of sentencing error is valid. The district court did
not expressly acknowledge that it understood it had the
authority to depart, saying only “[t]hat’s the best I can do.” Its
only express reference to “departure” was a prediction that “it
is only going to get worse, not better . . . [as] the sentencing
commission is trying to take out any possible departures.”
Therefore, we must remand for resentencing. 

REVERSED and REMANDED. 

KLEINFELD, Circuit Judge, concurring in part and dissent-
ing in part: 

I concur in Part I of the majority’s opinion and respectfully
dissent from Part II. 

The majority remands this appeal for resentencing because
“the district court did not expressly acknowledge that it
understood it had the authority to depart.”1 We are to remand
for clarification when “we are unable to determine from the
record whether the district court’s ruling was an exercise of
its discretion or a legal ruling” that it did not have the author-
ity to depart.2 But doubt does not exist merely because the
judge does not “expressly acknowledge” that he has the
authority to depart. The law is the opposite.3 

1Op. at 17429. 
2United States v. Dickey, 924 F2d 836, 839 (9th Cir. 1991). 
3See United States v. Garcia-Garcia, 927 F.2d 489, 492 (9th Cir. 1991)

(“We hold . . . that the district court has no obligation affirmatively to state
that it has authority to depart when it sentences within the guideline range
instead of departing. Therefore failure to depart, when the record is silent
on the issue of authority, and sentence is imposed within the applicable
guideline range, is not unlawful and is not appealable on that basis.”). 
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Here, the district court clearly indicated its understanding
of its authority to depart from the guidelines. In discussing
possible sentences if the defendant again entered the United
States illegally, the court stated, “And quite frankly, it’s going
to get worse, not better. In fact, the sentencing commission is
trying to take out any possible departures.” This quote indi-
cates that the district court understood that it currently pos-
sessed authority to depart. 

Further, in imposing sentence, the district court stated, “I’ll
treat you as a criminal history category V, but the sentence is
still going to be 51 months in custody. The range for V is 46
to 57 . . . That’s the best I can do.” If, as the defendant argues,
the district court would have sentenced him to less time but
for its mistaken belief that it could not depart, the logical sen-
tence would have been 46 months, the bottom of the guide-
lines range. That the judge chose to sentence Arellano-
Gallegos to 51 months, a term right in the middle of the appli-
cable range, in combination with the judge’s comment about
the possibility of departures being disallowed in the future,
leaves me with no doubt that the judge understood his author-
ity to depart but declined to do so. That being so, we lack
jurisdiction to review the court’s decision.4 

 

4United States v. Smith, 330 F.3d 1209, 1212 (9th Cir. 2003). 
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